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2hart‘ah will be constitution,
1:1] hase's of t.hl.? 1:)' ; : tltl“]ﬂl'l_;'ll.l_‘p' 5“-“':"[-":." vl .
The beF Je X of the Constitution are quoted here- ed, Sections 15 and
2ol Arfnie # ) :
18 ¢ e, 15, There shall be created autonom gy, egons in Muslim M
e “ord! *(n&ist] : : s '
janad and in the ¢ ordilleras consising of provinees, Cities, munic 'l.I?:I 2
o > Lpalabnes,

shical aneas sharing common and distinetiye 1,
rural heritage, eeoROnE iﬂ'liﬁm"]ai srouetures and ather wlevant eharacto-
Gcrics within the framewors % E!lls Lonstitution and the national sov-
arolenfy as well as territorial integrity of the Republic of the Fhilippines.

; shall enaci ; G e
Gec, 18 The l:.r.lmﬂress g ﬂf."!l .:111 nn.l_ﬂ'llt act T A —
region. The oHiRIE ED B Em.m.pr':”"d" for special courts with
amily and property law Jurisdiction consistens with the fares-
his Constitution and national laws, ™

2 2
and 08 slorieal and cul-

J':-L‘FSI:'.IH'EI, )
visions of 1

oo XV, Section 3 of the Constitution also provides:

«Gection 3. The State shall defend:
(1} The rights of spouses to found a family in accordance with their
religious convictions and the demands of responsible parenthood,”

Art

The Shari’zh in Its Holiness and All-Comprehensiveness

The Shari'ah, as a divine instrument, is derived from thme sources. The primary
wurces are the Holy Qur'on and the Hodith (Savings and Tradition of the Prophet
Mubammad, peace and God's merey be upon him). lime (the consensus of the
Muslim community or of the Muslim scholars) and Givas {analogical reasoning)
comprise the secondary group of sources. The tertiary group, consists of the fstthsan
[Juristic Preference), fsiéslah (Public welfare) and {/rf (Custom is resorted to only to
fill in the details of (he application or interpretation of the Shari‘ah.}

The encompassing character of the Shari'ah is deduced and expressed in the
manner by which it shows its unity, at the same time its diversity, The Shari‘ah as
4 S'_I-’EEI.Hm of law and morality is a whole syslem. But its unity does not presuppose
that it is compact and indivisible, For purposes of defining the boundaries of its
Coverages, the Shari'ah has five divisions: (A) Acts of Faith (lteigadat), {(B) Acts

) orhip (Idabat), (C) Moralities (Adab), (D) Transaction” s AL, 90
: nishments {Uguh ; ; . hases and expression in the Arkan
(Uqubat). Ittigadat find their e Shlim of Dias

; ol Articles of Faith i d Ihadat 10

It is EE aith in Islam}), an e

n Juﬂﬂmmﬂj'm s on tex finds 103 place and parallel.
that law in the western ¢ duligry. [omication and

!ﬂ Lr
Gl i o
eft. b we can find the punishments for murder, 3

legal acts, or to find all
ithip | attempt to lnave no amoral Of FEL et
i s i, b qana acdons i (0 470 L oo
|| ¥ yr-h- I J - u - I. J “‘_ I'_: F‘." | i : : I
B3 or M ich is either individual ¢ enaiis GF Disapproved
[-Mﬁkhrﬂﬁ' -andduP}"{a]'thE Forbidden {Haram): (4) the Repreis

e Shari'ah, iy 4

i

15 rang | pi d to this classification
'ﬁ'h'ﬁt-her W ‘:lr':l “‘lt‘llndiff&mnt {I‘l‘ll-l Lﬁib}- I fcl.'t-wn ﬂrdisﬂppnﬂ'ﬁ'tl (Tasid)

. Ctis valid (sahih), invalid (batil) or &
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OF course, the sources, divisions and gualifications of acts in the E'i'h""ri‘“-h am
utopisn or idealistic. But this utopian character has o be understood in the Jighy
of the consideration that lepislation, as far as the Shan'ah is concemed, h‘“* already
lwen stopped and elosed 10 make up For inadeguacies, After the perfection or mve.
latron i the Qur'an, no mom amendments Lo [slarnic |aw Can be made, “L'“'"E. the
Shart"ah has Lo be sllembracing,

The Shar'ah s Allowed by P13 1083 to be Practiced by the Muslims,

The other context, that is, the proper context of the Shari‘ah in the Philippines,
b that pranted by Presidential Decree Mo 1083, the Code of Muslim Personal Laws,
M inlended, DY, 1083 .

(w} Hecopnizes the legal system of the Muslims in the I‘hiilpp_lm’-li as part of the
law of the land and  seeks o make Tdamic institutions maore effectve;

(B Codifies Mushm Personal Laws; and :

() Provides for an ef fective administration and enforcement. of Muslim Personal
Laws among Muslims. (Art. 2, .1 1083 ).

P 1083 is far from a complete source ol one lepal system; never mind the
standard of the Shari’ah as an all-comprehensive syslem, bul even according 1o the
standard of the Roman law system, Nor is it an adequate source of a branch of law
like Civil Law. Otherwise stated, its main features are only the following;

(1) The vrpanization of the Shari®ah Courts; )

(2) The promulgation of mles and procedures in the Shari'ah Courts by 1he
Supreme Court; and N _

(31 The exemplion of Muslims from the provisions of the Civil Code in matlers
mlatmyg Lo

(a) Marnage

(L) Divoree

(c] Support

{d) Paternity and Filiation
ie) Parental Authority

{1 Custody and Guardianship
(#] Succession

There are also minor provisions on: (h) Customary Contracts; (1) Communi
Property: (i) Conversion to Islam; (k) Civil Personality; (1) The Holidays, anil
{m) Specific Hfenses.

Marnage

The substantive provisions of F.D. 1083 on marriage are in essence the raion
detre of the Mushm Code because of their substantial differepees with the [-"Dr“'
sions of the Civil Code. The following are the cutstanding feamres of the el sl
Code on Marriage in relation to the Civil Code:

|

(1) On fegal Capacity to Contrac! Morrigge. In the Code of Muslim Pf"-'s‘”na'_l

Laws, legal capacity to contract marriage slarts at the age of fifteen (16 for thifs
male and from the age of puberty for the female, A woman, for this purp o

q
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por have attained itat twelve, sfie may be eligible for marriape if her proper

Iﬂ-.nf.th'ni‘l{ Wall) apprises the Court of such faeq

in marisge |

pel1an R _ In no ease, however,

|:”  female be altowed 1o contract lr:~n.|rrmLEE I she s below bsaliia s wrat o

ih;: his ptained the age of puberty. The proper eoypge For such female would be
i L

|,|-1h-ml]1..'-|i (Muslim Code: Art, 16)

i the Civil Code, the legal capacity to contraet Marrage starts at sixteen (16}
tor the male and fourteen (14) for the female. (Civil Code: Are. 1 f4: Muslim Code:

Art 18]

f (2 On Dowry (Mahar) as @ Regutsile, A stipulation on Mahar duly witnessed
v two competent persons is @ requisite for marriage under P.D, 1083, It may be »
fixed (Mahar Mussamah) or proper ‘1:|uw1:-r'1[3v]ahar Mithl). There is no such requisite
n the Civil Code, only a marriage license is required, (Civil Code: Art. 53: Muslim
Code:  ATL ]‘ﬂc}

(3} Divorce (Talag) as a ffight, Hushands in Islamic law, generally, are given
the prerogative to seek divorce. But wives have also ways and means Lo divorce their
husbands, This s a provision of the Muslim Code that is ghsolutely absent in the
Ciwil Code which vecognizes only legal separation and not diverce. (Civil Code:
Arts, 97-108, Muslim Code: Arts. 45-96),

{4) Subsequent Marrioges, Marriage under the lslamic law is neither polygamous
nor strictly monogamous. Although the wule in lslam is still one woman for one man,
suhsequent marriages of up to four (4) women al a time ame allowed if a4 Muslim
male can treat them juslly and equally in lerms of companicnship and provisions.
The Civil Code does not allow this because any marrage subsequently contracted
by anv person during the life-lime of the [t spouse of that person with any person
other than the first spouse is illepal and void unless (a) the first marriape waz annulled
or dissolved, or (b) the first spouse had been absent [or seven consecutive vears
withaut the other spouse knowing that the absentec is still alive, or if the ahsent

spouse 15 generally congidered, or presumed dead (Civil Code: Art, 83; Muslim Code.
Art. 27).

{9) Na Prohibition or Adoption, Only Fosterage, The Muslim Code prohibits
ﬂl'liﬂr]".iﬂgt."ﬁ- tEt’n’r'E.'En Any Mug]im male and a woman whi breastfed him for at least
F.m:: times within two years after his hirth. The prohibition by eason of consanguinity
"kewise applies to persons related by fosterage within the same degrees with ex-
PERtons recognized by Muslim law. In the Civil Code, it is the marrage betlween the
adupied ynd the adoptor that is prohibited, not between the [oster childwen and the
PeBler parenis (Civil Code: Art, 82 (2), (3); Mushm Code: Art. 26).

and .rﬁj frregulae, Not Vaideble Marrigges. The Muslim Fnﬁ& tall-Es o 1.'..}i1d fbatil)
Ihm.T:Hu““ Marriapes (fasid) and not of voidable Marviages Void HIgHLAg: S Die
i tracled in spite of (he impediments for marriage heing present j'-’nldab!e

PR B those which are valid but may be annulled for some deficiencies, while

Irtegm Ly ey | | B
gl 5 ane defective and void uniil corrected, unlike the voidable ones which
un W] e

[ hf .I.ﬁ!h'“".' i

December 1987
Vol ¥1 Mol



The [ollowing are irregular marriages according to P01, 1083

(a) These contracted with a female observing idda’,

(b} The re-marviage of a husband with his former wife whom he hig
divorced three times (talaq bain kubra); ilres,

(c) Those wherein the consent of either party is viliated by viclenes ., .
tion, fraud, deceit ur misrepresentation; » (i,

{d) Those contracted by a party in a condition of death-illness (magq 5
without the same being consummated:

(e} Those contracted by a person in a state of itram [the state of fgy o
secration of a person while un a pilgrimage to Mecca); and '

(f} Mixed marviages not allowed under Islamic law, like the marriage be twegn
non-Mushm male with a Muslim female.

Mays)

These marriages being only irregular and not void on account of relaticn
consanguinity, affinity or fosierage of the contracling parties, may be corected
made regular by a new marriape contract in the following cases;

{a} Those irvegular because the wife did not observe the ideds, after propedy
ohsorving it;

{b) Those remardages of a hushand with his former wife whom he had already
divorced three times, after the wife had been married to another man and later had
divorced her, and had observed the proper idda;

(¢} Those where the consent of either party is vitiated by violence, imLimids:
tion, fraud, deceit or misrepresentation, afier the causes vitiating consnt hae

reased;
(d) Those contracted by a person in marad al-maui, when that party recoes

(¢} Those coniracted by a person in ihram, when the party is no Jonger i
ghram; and :

(f) Those mixed marriages not allowed under 1slamic law, after the non-Ausim
converts to a faith that could make the marriage valid (Sahih),

In this connection, the effects of the new marriage to the iregul
to the date of Lhe celebration of the irregular marriage. (Civil Code:
Muslim Code; Arts, 32-33).

(T) When Mahar is Not Satisfied The husband [ixes the mesidence of the
but the Court may exempt the wile from living with her husband if het B0
{Mahar) is not satisTied in accordance with the stipulations. (Muslim Code: AT

% : 3 , , eeast®

{(8) Acquiring Properties by Grotuitous Title. As a precaamn with
againsi the possible alienation of the affections of the wife, the wife Emm:L i
the hushand's consent, acquire any property by gratuitous title, exaer prt ¥

relatives who are within the prohibited degrees in marriage. (Muslim Gaty e

{9) Praperty Relations in the Absence of Stipulations. The pr::pel"fﬁ' i amﬂ
E'-.E'LWIEEH the spouses, in the absence of any stipulation to the [:D.I'ltIIﬂl'}' IFrﬂmFIw
nage settlements or any other contract, shall be governed by the regim® ©
separation of property. (Muslim Code: Art, 38),

ar Hie ]'E“m'fi
Arts. BielT

Famnily

|-i:‘|r
pecem™
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4o Wife May Not Sue or Be Sued Indepey,
I-lmm?e t;.u!ihmd must be included except:
4 ‘..lﬂ'-.w.h;:-ln the ]ltjgﬂli{m is between the huEth‘ld and the Wite:
;:‘ When the suit concemns her paraphermal Property.- ¥
'Ir:; When the “ﬁgﬂﬁ_“n I& incidental 10 hee Profession, ®etupation, ar business;
l..j\ Wwhen the litigation concerns a property Within the Marriage Ithe s
| ieation of which has been transfereed (o hog, (Muslim Code: A,rt- 44).

9ntY. 1o all s by ot againet

In the Civil Code, mnd&rmg thullthi;e IE NG tlivc:.rm‘ hut unly lepal separation,
the wife may also be sued depfangenlI:ree the hushang {31 When they are judicial-
by separated, {b) when they havle in fact ; 0 %eparated for at Joast ope vear, (c) when
ihe regime of property relations agreed upon in ﬂ-'Elm-H.t']'jﬂﬁE setiletients it the
camplete separation of property, and (d) when the Actlon against the wife is upon
the civil lizhility axising from her criminal offense. (Civil Code; Art, 113).

[rrorce

The provisions on Divorce on the Code of Muslim Personal Laws are all new
provisions as far as Philippine Civil Law iz concemed, In I5lamio Law, or the Shari'ah,
divorce is 10 fact not the law but the exceplion. The Hadith of {he Prophei even has
this to say: "Of all things that (God has allowed, the most hatelul in the sight of God
= Divoree,™ It is resorted to only after all meonriliation efforts have been exhausted,
ar when it iz indubitable that the parties in the marriage are incompalible, when
their marmiage is breakdng up or in facl has already broken up.

(1) 8 & Drvorce, Not Merely Legal Separation. In mcidentis, effects and con-
sequences, whal is provided by Islamie law and the Muslim Code when divore has
o be msorted to is not merely the legal separation of the hushand and w
stood in Civil law, It is the complete and formal dissolution of the marriage bond.
(Civil Coda: Arts, 97-108; Muslim Code: Art. 45),

(&Y dudicia! Apnrosal
m the Muslim Code dg no
forcetnent except in Fashh

ife a5 under

Nat Necessary. The modes of divoree conlemplated
L anymore oecd judicial approval for its validity or en-
3 in which only the Court can decree on the divoree upon
Belbon of the wile or her proper Walf,

The

foll owin il the wife or her wali for a divoree
by Fushy, # are the grounds for petition by the wi
:ﬂ] H['g],&c‘l- Or fa.l.ll.:lm

HCEULVE monthyg.

TnEnt{:g Ef?l:\"lctiun of the hushand by final judgment senbencing him o an imprison.
at leagg one year:

with (*) Failure of the h

u[ut TBasonah]e Calse:
boteney of tha husband- .
makﬁm Insamm- or affliction of the hyshand with an incurable disease which would
{f Jﬁﬂtlﬂuaﬂce of thg ll‘lﬂﬂ‘iugn 'I:'E]H.‘Llﬂnshlp injuriﬂuﬁ to the fumtly;

] ﬂmu:?n,] truelty of the husband, and

T rcoguized by lslamic law.

- of the husband to provide support for the family for gix

usband to perform his marital obligations for siv months,

The T“h“ltian
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In mlation ta (1) shove, the following am consdemd unusial ereity 1, o,
wife om the part of the bushand- _

(a} I the husband habitually sseaults ber or makes her life miserzbie by ory,
conduet even if Uhverne o, At mesalt in thl'ﬂ;ﬂ Igury

(b} I the hushand eMOciates with persons e ll-repute OF el an I g
life or attempts Lo foree the wife to live an immora kife;

(e} If he compels her 10 dispose of her exclusive property of Prevents her frog,
exereigng her legal nghis over it _

() If he cbmbructs her in the observance of her mligious practices; or _

Te) Ir the hu.ahand dees pot treat her ju;ﬂ}' and E':}.uit'aH}- a8 enjoined b
Islamic Law, (Musim Code: At 52.53).

(3) Lhyesrce, generally, o MHushkand's Prerogative. In peperal, it s the hushand
who may divarce his wife by Talag (Repudiation), ia (Vow of Continence), zihar
(Frjuricous Assimilation of the Wife), lign {Acts of Imprecation ). In some instances
the wife may initiate the divoree by Khul (Redemption), Tofwid (the Delegawd
Right to Hepudiate) or even by Faskh (Judicial Decree ). (Muslim Code: Art 45)

f"” Husbﬂrm' % ;ﬂ;i{hl' s _.F.:'r-_u,r__..‘fg the Fhunrce. If the divarce of Lh'E hu-'!l]ild.fll‘.'l‘n
his wife was effected through Talog {Repudiation), the husband has the right to take
her back (ruju) within the prescribed idde by msumption of co-habitation without
# need of a new contract, provided that the divoree was only the fist or second
time, After the idda’, however, or if the divoree was for the third time, the repudis-
tion 18 irrevocable (Talag bain sugra, Talag Bain Kubra). (Muslim Code: Art 92 (2),

{5) Waiting Ferfod (Idda’). Idda" is the period of waiting by a2 woman whose
marriage has been dissolved by death or by divoree, the completion of which shall
enable her to contract a new marriage. The period of waiting (idda’) shall be:

{a) For dissolution of marrdage, by death, four months and ten days counted
fromm the death of the hushand;

{h) For termination of marrage by divorce, three monthly courses:

{e) For pregnant women, a reasonable period after delivery: and

id) Should the hushand die while the wife iz observing idda’ for divorce,
another iddi' for death shall be observed which is four manths and ten days, (Mus
lim Code: Ares. 56-57). :

Suppaort

The wife shall be entitled to support during the e e, e e
the resources of the husband have been so reduced that he cannot give s;ppﬂrt wiih
out neglecting his own needs, the husband is still obliged to support his wife, (Mi%
lim Code: Art, 70). : :

{1} fhoarced Wife Mot Entiiled to Suppurt_ While the hushand and the wife &
nhliped 1o live topether and render mutual help and support, onee divorced the
wife is nol anymore entitled to suppor) exeept while Ul'ﬁenfinﬁ l.he. Saed -,:;};en
she iw pregnant during the time of her divores, or when she js breastfeeding the chilt
of the former husband in which case the hus han d is obliged to supp:;uf i anls

Ihe Technician Vol ¥I Ng, | Decermhet 1987
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pat even the former wife up to the yn,

g e chifan oo lim
“.Llh:-\n 34). 14 weaning. (Mu
k

the ,
ay Dental of Support. When the MeSources op Fuugs :
i2 give sUpport without negle tir Bhind have been 50 T

i Ill“ ':"E“n{ﬂ = h "
guced [M.l, - obligation to support shall cease py,..., h-u-_]i Wi fieeds and those of

pand. though needy, is obliged ta support the g, r-""":l::rllllpr:1 ‘ D”;mx“: 'z'gh;:}ﬂw
hus . HHH Loge: Art, 2

paernity and Filiation

s

nerallv no il]egitlmatﬁl childmn i Islamic 1a w owing o the severe
dulterers and fomicators which i stoning, or lashing. Chidiren

re perfectly legitimate, unlike ip (0 P

There are E€
punishment aganst &
of mhﬂquem farrtages 4

Only children Elﬁ,lﬂ}r Bt ook .nf Wﬂlﬂi}rk' and awiad al-zina or children who
were the cause of their ST DAY divorced by fion (Acts of Imprecation) by
their husbands are illegiimate children. Children bom within six months from the
gissolution of the prior marriage are p?&s.umed lo have been conceived during the
former marriage, of if bom therealter, during the latter marriage, if the wife already
contracted another marrage. (Muslim Code: Are A0

Parental Authority

The father and the mother jointly exercise parental authority over their legi-
timate and acknowledged childen. In case of disagreement, however, the father's
decision shall prevail, In the case of awlod al-zing, their mothers exercise parental
authonty over them.

Widowed mothers who contract subsequent marriages lose parental authonty
wer their children by their deceased husbands unless their second husbands are
related to them {the childeren) within the prohibited degrees in consanguinity .
(Muslim Code: Art. 77 (2),

Custody and Guardianship

i d{i:] The care and custody of children below seven years of age whose parents

mumerﬂ:ﬁfd shall belong Lo the maother, or in ber absence, to the maternal grand-

i lh. & patemal grandfather, sister and aunts. In their default, lt_shaﬂ devolve
e father ang the nearest paternal relatives (Muslim Code: Art. T8 (1),

EpLi{ I'-Iinlnn-. above geven years of age but below the age of puberty may choose
m 'i'ﬂﬂ"l. “'hﬂm ﬂ"ley Fﬂult l-ﬂ Etﬂ"-’. {Muﬂim I:'L'I'Ek‘ _-'-'lhl'[. TH ‘II I.-ll

(KR
with uﬂememu“m“fﬁﬂd daughter who nas attained the age of puberty shall stay
m“lht'r-1M:-u“Er:]: ﬂnd th[. Eﬂl]'l. unmr Lh.'E' SAMmE [-'"-run]_ﬂtdnl“ﬂh'\'. bhﬂ." stav with th'."!

Code: App (T8) (2).
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(4) The guardians of a minor as far as his person and property are concemeqd
are in this order of preference .
{a) Father
(b) Father's executor or nominee;
(c) Paternal grandfather.
(d) Paternal grandfather's nominee; or
(e} The Court (Muslim Code: Art. 80)

{5) The guardians in marriage of a contracting party are in this order:
fa) Father

{b) Paternal prandfaiher
{c) Brother and other paternal melatives

(d} Paternal grandfather’s executor or nominee; or
(¢} The Court {(Muslim Code: Art. 79).

Succession

The settlement of the estate of a decedent shall be effected as soon as the death
of the decedent is ascertained, provided the successor is alive at the time of the
death of the decedent, and that he is not disqualified to inherit according to Islamic
law,

The legal heirs of a decedent are generally classified into three, namely: (A) The
Qur'anic Heirs or Sharers (Ashalr AlFarud), (B} Residuaries {Ashab Al-Mirath),
and (C) Distant Kindmed {Dhaw Al-Arham).

(7Y Que anie Heirs. The heirs whose respective sharers are fixed by the Quran
in Sura IV are the Tollowing:

{a} The husband, the wife, A husband surviving together with a legitimale
child or a child of the decendent's son is entitled to 14 of the hereditary estate;
should them be no such descendant, he shall inherit 1/2 of the estate. The wife,
surviving with a legitimate child or a child of the decedent’s son shall be entitled to
1/8 of the hereditary estate; in the absence of such descendant, she shall inhent
1/4 of the estate (Muslim Code: Arts. 110-112}),

(b} The father, mother, grandfather, grandmother, The father succeeding with
the legitimate son of the decedent or a son of the decedent’s son is entitled to 16
of the estaie, The father who succeeds with the legitimate daughter of the decedent
or a daughter of the decedent’s son inherits 16 of the estate without prejudice
to his share as residuary. The mother succeeding with a child or child of the dece
dent's son, or with two or more hnﬂht.ﬂ e sisters of the decedent, is entitled 10
1/6 of the estate, Should she survive without any such descendant or with only ane
brother or sister, she inherits 1/3 of the estate, The paternal grandfather succeeding
topether with the child of the decedent, or 1o default thereof, with his descendants
in the direct male line, however distant, shall be entitled to 16 of the hereditaty
estate. Should he survive with any sharet other than the brothers or sisters of the
decedent he shall be entided to 18 of the estate withoue prejudice to his right 8
residuary, The paternal grandmother succeeding in default of his mother, fathen
or intermediate gprandfather of the decedent imberits | /G of the hereditary estale
{Mustim Code: Art, 1106116} )
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The daughter and the son’s daughter i 4, _
e e e o € e
Two or more daughters A Ewth‘mlllw_!r 2 bnerwat Should one E:nﬂcrre daughters
saqvive wiith one: ot FOKe OIS Gl gh decedent, the dagtors are entitled Lo ON
half of the shares of the ?Dﬂ& Shoulc 4 ]nnf; _dauEhtEr of the decedent survive with
hig 5005 daughter, the 2/3 share shall be divided betwoen thew 1/2 thereof to be
awarded to the former and 176 to the latler. The son'g g bt 0 the absenee
of any child of the decedent, shall be entitled t 1:2 e Eslall-ﬂ.* Two or more
duughters of the decedent’s son share 2/3 of the estate pey capita (Aris, 110-118).

(d) The Full Sister, the Consanguine Sister, the Uterine Sister. the Uterine
Brothers. The full sister is entitled to the extent of 1/2 of the hen:dituw estate
should the decedent leave neither descendant, farher, nor full brother. Two O
more full sisters also inherit 273 of the estale per capita, The consanguine sistet,
dould the decedent leave neither descendant, full brother, nor full sister, is entitled
to 1;2 of the estate. Two or more consanguing sisters also inherit 2/3 of the estate
pet capita. The share of the uterine brother or sister is 1/6 of the hereditary estate
chould there be no surviving descendant, [ather, patermal grandfather, or full brother
and sister of the descendant, father, paternal grandfather, or full brother and sister
of the decedent. Two or more uterine brothers or gislers inherit 1/3 of the estate per
capita. (Muslim Code: Art, 110-119-121).

(2) Residuaries. Any residue left after the distribulion of the shares to the
Qur'anic heirs shall be apportioned among the residuaries, Some residuaries succeed
in their own right {ssubsh bin-nafs), some in another’s right {asabah bil-ghair], and
others topether with another (asabah mual-ghair),

(A) The [ollowing persons are residuaries in their own ﬂg],-'t: ; .
{4) Male descendants of the decedent in the direct line, however distant in
degree;
(b) Male sscendants of the decedenl in the direct line, however distant in

thgree:
. {¢) Full-blood or consanguine brothers of the decedent and their male
iendants, however distant in degree; and '
(d), Full-llood or consanguine paternal uncles of the decedent and their

male descendan ts, however distant in degree.

(B) The residuaries in another’s right are the followiog
{a] Daughtors suryiving with the son of the demdeml.
(b} Son's daugh ters survi ving with their o¥0 br:.rdﬂecnlrr-,
{c) Full sisters surviving with their full brothers: an

. ine brothers.
(d) Consanguine g v -1 their consanguine
Buine sisters surviving with ey Gt e m

N w;f:fl} Full-blaod or consanguine sisters surviving " om the decedent, are resi
arigg ’Um S0n's daughiers, however distant in depfes f‘:ﬂ'i']
ing ate distant kindredz

14) Distani kindred (Dhate ALArham). The fq}]]ﬂw'. o son's daughter and their
soe™ The daughier's children and the childen @
S 6 children an
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(o) The ‘E}.Li.‘lul%ed grandfather and the excluded prandmother;
(c) The sister’s children, the brother’s daughters, the sons af the utey

beothet, and their descendants; and e

(d} The paternal aunts, the uterine uncles and the matemal aunls ang
uncles.

in default of all shares and residuaries, the distant kindreds inherit the entip
hereditary estate (Muslim Code: Arts. 181-132),

(4) Exclusion Among Heirs. The exclusion of heirs from the inheritance am
governed by these rules: .

(a} In the same line, the relative nearest in degree excludes the mom wmate;

(b} Whoever is related to the decedent through any person shall nat in-
harit while the latter is living, excepl in 2 Cas€ of a mother concurring with
her children.

(¢} Full-blood relatives exclude the consangl

(d) Heirs who do not succeed by masun of disqu

chall not exclude others. (Mushm Code; Art, 123)

(5} Reduction of Shares or Reversion of Residue, 10 the totality of the shares
acsipned Lo each of the sharers sxcoeds the whole inheritance the shares shall be re-
duced proportionately, or if after the distribution of the shares a residue 15 left and
there iz no surviving residuary heir, the same shall revert in its entirety to the lone
charor or to all the sharers in proportion to their respective shares. The hushand or
\he wife, however, shall not be entitled to any part of the reverted portion as lony as
there are other sharers or distant kindred. (Muslim Code: Arts, 129-130}

(6) A divorced wife shall have no share in the inheritance except if she is still
observing the idda' at the time of the death of the decedent, (Muslim Code: Art. 461,

{7) Walad Al-Lin, or the child who was the cause of his o her mother’s having
been divorced by lian shall have mutual rights of succession only with the mothet
and her welatives, (Muslim Code: Axt, 95).

(8] The hushand, who, while in marad ol-maut, divoreed his wife shall not -
herit from her if he moovers, hut the wife has the right to syeceed him it he diez
even after the expiration of her idela” (Muslim Code: Art, 56 (2).

(9) The share of an heir whs iz missing or absent at the time of the desth of the
decedent shall be !I'E-'SE!WEd: I:.il] Until he reappears and claims i.T..I I:tl::l until he is ]:'l":"':EH
dead, or (c) until the lapse of ten vears alter which he shall be presimed dead by
decree of the court. (Muslim Code: Art. GE).

{10} Those who have intentionally caused directly or indirectly the
the decedent, and those who convert to a Eaith other than Islam am disqual
sueeced g Muslim decedent, (Muslim Code: Art. 93).

{11} In a testarnenlary suceession, the testator cannot dispose of mare thie
1/3 of his estate. Any beguest in 8xcess therenf shall not be valid unless atified
the heirs. (Muslim Code: Art. 106}

- higlfuLEEthd the testator die wilt_mul__having made a beguest In favor i""_a{lﬁ
who predeceased him, or who simultaneously dies with him, st .

ine and the uterine;
alification on any ground

death of
ifipd 10
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' of the sham that would have |,

Fr; .
pd 10 1 Aned g the father if he were

i :
9 (Muslim & ode: Art. 107).
alive use who is disqualifie
The parent or Spo Hied to inheg;
(13) The ParE™ s would h = NI by Tslamic law may be
nr'“l.:‘l'_l (o i'ﬁ Ur 1,.|,,|'|:|| he or she AV iy tiver] 'J..-:lhnlri 2y diﬁqu&llifiﬂﬂtmn-
P

Muslim (pde: A 107}

(Customary Contracts

{ustomary cuntra-_:ls of transactions wherghj.; e person delivers to another
tate, plantation, orchard, of afty fruit bearing property by sanda, sanla,
v similar contrag's A Eiﬂnstrund 88 Mortgage (rihan) in accordance with
(Muslim Code: Art. 175).

Iy real €5
yustim law

Communal Properties

(1} Communal properties shall be administered or disposed of in accordance with
yuslim law or ada! _

{2) The trustee of any property shall be a parson who is in lawful possession
thereof, either personally or through an agent,

i3y When there is a dispule as to its custody, possession or administration,
the Shari'ah Circuit Court may appoint a trustee to such communal property.

{Muslim Code: Art. 173-174).

Conversion to Islam

(1) The repistration of a person’s conversion to [slam Eqnstjtums aprr:mr..[ facie
prool that he professes [slam, Whoever disputes the pr?fess,mn or renunciation of
Islam by any person shall have the burden of proof. (Muslim Code: Art. 176).

(2) No conversion of a minor below 18 years of age shall be registered h" the
Distriet or Cireuit Repistrar without the written consent or permission of the tg;d.xe_nts
or guardian exeept when such minor has heen emancipated from parntal authonity.
Mushim Code: Art. 177).

T'ulil‘=['3} 'T'hn_ conversion of non-Muslim spouses ©
-nu]:";:# r{hﬂr Previcus marriage as if the same ]'_lﬂ
M) Usim law provided that there is no legal impe

M baw, (Muslim Code: Art, 178).

ing J-“ Th-'e Chmw of religion by a Muslim 5-]13_1]

o Islam shall have the effect of
d heen perf:mrled in accordance
Jiment to the mamage under

not have the effect of extinguish-
i
| F‘l-rﬁ-mlliill"

' .5 Favorable to it
e eon e gll purposts Lavora
P g ”]_“H""Hd child shall be considered bor fT:rh- o pleely delivered from

o | e ey . %

i M by s 9m alive, however briefly, at the 1™ Uhis prowision For cwil pur

Pukey, gy, o ¥OMb. [ contrast, the Civil (oule i:":b ciine il 15 compeltely deliversd
E

BULS g g Iy
g U Conside e d bom if it is alive al
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e mother’s womb. However, if the fetus had an intra-uterine life of oy
onths, it is not deemed bom if it dies within 24 hours after it ﬂﬂmpleﬂé

from the maternal womb.” (Civil Code: Art. 41; Muslim Code: Ar g,

from
qeven M
deliveny

The Holidays Recognized

(1) The Holidays recognized are: (a) Amun Jadid (New Year], b} Maui,4 Al
wgbi (The Birthday of the Frophet), (c) Laifa! Al-fsra Al-Mira {the Nocturnal .]m',_
ney and Ascension of the Prophet), (d) Eid Al-Fiir (First Day of Ramadan), and
(e} Eid Al-Adho (The 10th day of the 12th lunar manth of Dhul-Hifeh. (Muglip
Code: Art. 169).

{2} These holidays are officially observed in the following provinces and cities;
{a} Basilan, (b) Lanao del Norte, (¢} Lanao del Sur, (d) Maguindanao, (e} Nork
Cotabato, (£) Sultan Kudarat, (g) Sulu, (h) Tawi-Tawi, (i} Zamboanga del Norie,
and (i) Zamboanga del Sur, and in the cities of Cotabato, Iligan, Marawi, Pagadian
and Zamboanga, and in such other Muslim provinces and cities as may hereafter be
ereated. (Muslim Code: Art, 1700

Penalties For Specific Offenses

(1) Any person who shall, without authority, solemnize any marriage pur
sortedly under the Code of Muslim Personal Laws, shall be punished by imprison-
ment of not less than 2 months bul not mare than 2 years, or a fine of ot less than
P 300 but not more than P 2,000.00 or both at the diseretion of the Court. (Muslim
Code:; Arl. 181).

(2) Any widow or divorced woman who, having been married under Muslim
law or the Code of Muslim Personal Laws, contracis another marriage hefore the
expiration of the prescribed idda’, shall suffer the penalty of a fine not exceeding
P 500,00, (Muslim Code: Art. 182).

(3) Any person who (ails to notify the Shari’ah Courts concerned of his sib
sequent marriape, divoree or the revocation of divorce, shail face a penalty of
arreslo mayvor or a line not less than P200 but not mome than PEIDE]GI_UD or both at
the discretion of the court. (Muslim Code: Art. 183),

{4} Any persun who knowingly fails to perform his dury to register an¥ fatt
concerning the civil status of persons shall be punished by a fine of not Jess th¥
F]-DD but mot miome than P]_:UE}IJ {MUEHEI'I Code: Art, 134}, and

(5) Any distriect or circuit registrar who fails to perform his duties in pecors
ahce with the Code of Muslim Personal Laws shall be penalized in accordance
Section 18 of Act 3753, (Muslim Code: Art. 185).

The Shari‘ah Courts

P.D. 1083 muandates the creation of [ifty-six (56) Shan‘ah Couris in MV

g E C : R
lim areas, or in the words of the Constitution, “Muslim Mindanac {2 Shatt

. i |-.1'«
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courts and B1 Shari'ah Circuil Courts),
e

wh District Courts hf'.""' h..l._“ -l_‘ﬂ.:.-lm g Assigned with Shan‘ah Distriet
[ Thoy ATe the Shar nh. 'I'hhm_tl Court n ""-"""hl'-:-uu:.'u City {for the Fist,
'1.“[1#“:-1. and I|.'|!I.1T11 ﬂ"ﬂlilﬂh.'h“!mlt‘l “.lrﬂn”ﬂ' the Shan'aly H"IF-T!'IrI.{'nurI in Marawi
H“-;ﬂf‘r e Fourth Dnstoct of Bhari'ah), and (he Shaei'uh Diitriet Comet in COLa-
o q"'Ihw for the Fifth District, Seven (7) Shari‘ah Cirewit courts have already been
pater L1 o pnelh i the provinces of Tawi-Tawi, Syly, By !
1~rM'ﬂ?dqlll;l I"'ilnrll‘, Maguindanao, and North Cotabato, Che o
]:: ?:1.1 . Kahacan, North Cotabate, is sl without s judge.
t

The Shari'ah Dist rict Courts !!H't't‘ l_:rn'r_h m-.lc-hmi--e original jurisdiction and
ariginal jurisdiction concurren tly with exisling civil couris They have exclusive
original jurisdiction over: 5 s

(a} All cases involving custody, puardianship, legitimacy, paternity and filiation
ArisiE under P.D. 1083,

(b} All cases involving disposition, distribuiion and settlement of the estate of
devensed Muslims, probate of wills, isuance of letiers of administration or appoint-
ment of administrators or executors regardless of the nature or the aggrepate value
of the progerty;

[} Petition for the declaration of absence and death and for the cancellation
o7 correction of entries in the Muslim Registrar's book mentioned in Title V1, Book
Two of P.D. 1083;

(dy All actions arising from customary contracis in which the parties ame
Muslims, if they have not specified which law shall povern their welations: and

ie) All peditions for Mandamus, prohibition, injunclion, cerfiorari, hobeas
corpus, and all other auxiliary writs and processes in aid of its appellate jurisdiction.

A present, hwe (3) of the five

an, Aamboanga del Sur,
I these courts, however,

. ';Ltrnturmntlg.r with existing civil courts, the Shari'ab District Courts have os.
mnal urisdiction over:

(a) Petitions by Muslims for the constitution of a family, home, change of
Mame, and commitment of an insane person to an asyuny;

\b) All other personal real actions whersin the parlies involved are Muslims ex-

cept those for forsible entry and unlawful deiainer, which falls under the exclusive

E"lzj}lﬂsdmu?n of t_he Municipal Circuit Courts; and
s special actions for inter pleader or declaratory relief wherein the parties

; u:g, orthe property involved belongs exclusively to Muslims.
n i iti T 3 oo & ; 5 = ¥
E'F'i!-ullnl: ]gﬁl?ﬂtf] their original jurisdiction, the Shari’ah District Courts also have
Emitorg) jur.*‘ d'}'t‘_”“ over all cases tried in the Shari'ah Cireuit Courts within their
h Stiction, {Aris, 143.144, P.D. 1083).
iy BrOVigi o
rial Cﬂurm?fr:._,ﬂnb nf all lawz elative to the Courts of First Instance {now Hegional
i ﬁﬂpnlntmfnt, Htiplmﬂhle to the Shari'ah Distriet Courts such as those relating to
tj-,._LIhE m_.i#!i t'“fﬂuu.:?:il andl compensation of jLIIdE.E’S, except 4s to thg ﬂu&l]@]{? ation
¥ Malilivrg oy, p B3 In the Shari'ah District Courts have to be, in addition to
", *ed in the Judiciary Law, leamed in Isdamic law and jurispru-

|
Tie h':hl'til_-mh
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The Shari'ah _[‘-'In'uit Courts have exclusive original jurisdiction ovey:
(1) All eases invelving offenses defined and punished under P.D) 1(}-33.
(2) All Ci'h'_'ll actions and proceedings between parties who am Muslims
have been marnied in accordance with the Code of Muslim Personal [,;mi;?r Yy
disputes relating to olvicg
f{a} Marnage;
(b} Divoree,
{c) Bethrothal or breach of contract to marry:
(d) Customary dower (Mahar)
(e) Dispositions and distribution of property upon divorce:
{f) Maintenance and Support, and consolatory gifts (mut'a). and
(¢} Restitution of Marital rights

Procedure in the Shari-ah Courts

The Supreme Court, in September 1983, promulgated the Special Rules of
Procedure in the Shari‘ah Courts ljraat Al-Mahakim  Al-Shari‘ah) in pussuance of
Articles 148 and 158 of P.I), 1082 which provide:

The Shari’ah Circwit Courts also have exclusive original jurisdiction over all
disputes involving communal properties.

The provisions of all laws relative to Municipal Circuit Courts also apply i
the Shari’ah Circuit Courts especially regarding the number, qualifications, apzoint
ment, compensation, funetions, and duties of Shari’ah Circuit Judges and the Court
personnel.

Procedure in the Shari-ah Courts

The Supreme Courl, in Sepember 1983, promulgated the Special Rules of
Procedure in the Shari’ah Courts {Ijraat Al-Mahakim Al-Shari'ah} in pursuanet of
Articles 148 and 158 of .1, 1083 which provide:

“Art. 148 {and 158) — Special Procedure, The Shari'sh District (Cir
cuit) Courts shall be governed by such Special Rules of Procedure as the
Supreme Court may promulgate.”

The outstanding features of the Special Rules of Procedure in relation to €
lar procedure on the Rules of Court in the Philippines are the ol cvweing:

(1} The period 1o answer a plaintiff's complaing {da'wah) is ten (107 d
receipt of the summaons;

(2) Answer may be filed either personally or by counsel, or with the i858
of the Clerk of Court (Section 4); il

{3) The filing of the following pleadings, pelitions or motions ane diss!®

{a} Motion to dismiss or 1o quash;

avs 1o

e l?

o
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L1 Motion for il of particulars;
|1

.1 Motien for pxtension nf time _1'“ il pleadin
: L".inﬁnn to declar rin['enrialni i def .

ll'll: IH[-II_'I-'"-'-- \hird party complaints, or interven o

::'.'I Pﬂ[ii.i“” for certioran, mandarmus ar I’T”h:ihir.':f:ﬂ against any interloou-
" pony order issued by I.E'IF-: Court;

jg) Petition tor relel Trom ]udgmer?t;

ih} Motion for new I:Irial, OF TROPEMINE of ina): an

(i} Any dilatory motion for postponement. (Seciion 13

(4] Motians te declare defendants (muddualai) iy

should the defendant Cail Lo answer the complain
H:.f:-tr the court will proceed to weeive the evidence ox
il b endered (ection 3);

(5) If the defendant (mudda‘alai} admits the claim of the plajntiffs {muddai)
wdgment will be wndered in his favor without further reteving evidence, (Seciion
712,

(6] While the plaintiff {mudda) has the burden of proot, the defendant
jotucda’alal) may take an oath (vamin) to support his defonge (Seelion T

(T} In cases of elaims and counter-elaims, the Court may requize both parties
i mhe a mutual cath (tahalit) on any parlicular fact or facis upon which the Couri
may render judpment {Section 14);

501 any other paper.

delault ape Unnecessary he-
b within en {10} davs from
“Parte upon which judpment

(8) When proving any fact, the Court is to adbere to the sources of Muslim
law melating to the number, status, or guality of withesses {adala), or 1o evidence
in general. The Rules of Court apply only suppletorily {Section 16); and

(3) When special offenses under P13, 1083 are tiled, the court will hear them

accordity to applicable laws and the Rules of Court. The principles of Muslim Law
will apply coly suppletorily,

Froblems of the Shari®sh in the Fhilippines

I my capacity as g student of the Shari'ah, and a pracutioner of Muslim
Fersomal Laws in the Shari'ah Courts, [ construe the problems of the Shaxi’ah
 the Philipnines o rezulting from: (1) The diviniy and unity of the Shari‘ah,
121 The sibstan tive an substantial inadeguacies of P.D. 1083; (3) The government
Eluiztan:e 10 extend the Shag’sh in the Philippines; (4] The skeptical attioude
rullhE !'I'IUI.'.I_I-E towards the Cou ris: (5} Insufficient niles of procedure; (6] Conflict of

9N #¥idenee, ang (7} Problems of Appeal.

1, an]'l'.' .II.}HI.I-nr'["I-I_,- 'U‘,ip ||||'“_:. Slrzﬂnri-‘-uh. The divine HIld '|.|.r.|i1f'rl Ehi[]‘j‘u;' T IZ_I!l d‘l £ Elhi.‘:flli.'h

& - e
] ?:i :?E “2Uses ol its main problems in the Philippines. The Shari'ah as the ]*I‘}:] ”5
i iy P ¥ law, Its mgin promulgator is God Himself through the Quean as Nille

Lails : PGy s As such,
Wany o ¥ the Hadith ang the other secondary snd tertiary SOUNCES. AS S

ok o : AT i F I,
Wliens |, * cholars), gy least the mor conservative or fundamentalist of the

a1k the §po e SRR alle”. that is, it should be
Phlied ¢ Er i iufn #h is supposed to be “uncomprontisable 15, in the Philip-

holingss o entirety, or nol applied at all. As
]tth“il.'iaul
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pines omly the I"a.milly lau:r portion of the Shari'ah is adopted without the authohg,
and .]]'D‘A’Er to punish crimes such as murder, theft, adultery, and fomication ze.
cording to the Law of God.

2 The Subslantive Inadequacies of P.D 1083, As already stated, the Cade of
Muslim Personal Laws is far from a complete system of law, not is it an adeguate
source of a branch of law. In fact, it is not even the whole of mugmmalar g
western law parlance, it is not even civil law. It is strictly only Personal or Family
Laws. Specifically, it covers only Muslim laws on Maerriage, Divorce, Paternity .:n;g
Filiation, Supporl, Parental Authority, Custody and Cuardiership, and Inheritance,
with minor provisions oh Cusfomery Cortrocls, Communal Praperty, Cinl Per.
sonalitv, Conversions to fslam, The Hedidays ond Some Specific {Jffenses which are
not purely criminal.

Conflicts among Muslims are nol always limited to purely one of the abume
issues. In the Philippines, the most common legal cases among Muslim Moroe are
those that relate to land sale and land ownership, Considering the trust {amanah)
nature of transactions in Islam, reinforced by the riral and personalized relations of
Moros, most of their transactions are not reduced to writing, Furthermore, the tor-
rens svstem of land tlitling and ownership in the Philippines notwithstanding, the
Muslim Moros have up to now mlied on their traditional and lslamic concepts of
land ownership. To them, as it is in Islam, no betier proof of ownership should
challenge their conlinuous, adverse, open, notorious and exclusive possession, o
cupation and cultivation of the land which they had for so long a Lime, in fact,
hey ond reach of memory and before their predecessors-in-interest,

(3) Government Reluctance Lo Exlend the Shari'oh in the Philippines, The
povernment’s obvious mluctance to give the Muslim Moros whal is due them in
the Shari‘ah may primarily be due to constitutional and legal restraints, the Fhilip-
pines being a sccular state. Secondatily, it may also be due in part to Christian feats
and complaints. The majority of the Filipinos are Christians. Even the “*Bangsa Maro
Homeland”, so-called as faras it is Muslim, is on the whole, predominantly Chyistian.
The Christians cannot help but be apprehensive that the Shari’ah may be imposed
upon those who live in the provinces which are predominantly Muslim or have 8
sizeable number of Muslims. Specifically, they are afraid that the Shari'ah laws o0
the punishments tor murder, adultery, fomication and theft might also be applied
to them, With due respect, I 83y that they are threatened by their ignoerance of the
Shari'ah and of a very simple Fhilippine law, the Code of Muslim Personal Laws.

{4} The Skeptical Attitude of the Muslim Moros Towaerd the Courts, M aros 2K
quite distrustful of the Coukts in the Fhilippines. They feel that these are not thei
courts and rightly so, considering that the courts use a language that they do net
understand and adopt laws that are not theirs, as Muslims. The procedure in Philippit®
courts is also such that it is not speedy and inexpensive. They cannot obtain jusuc®
without a lawyer, or hin? a lawver without money. In other words, they do ot #8°
justice in the weslermn system if thew have no money to have their day in court.

When P.D. 1083 came about providing for the ereation of the Shari'ah cout™
Muslims did not there and then welcome the creation of the courls, even thoug
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 _nsosed to be lslamic. The Moros thaughy gy i w00 o

.:L“j‘lfﬁ ”l: ::-,Jllt:L l-"urthernmh;‘:: the ﬂ:ﬂ:lft?, Elll?l_nuf':‘h quiie y,-rr:n;tl;a;;;ftii;l};.?f‘:

::: Er:amn and the ::n-scnli_}ml |wmli‘g;:n;?fim]r of depogead Prasident Fardinand
Jinst the Moro People. i) wushim Personal Laws ws

]1;;“‘.”. are to be thl_d:l!rstuﬂd n #hillﬂiit af T;he :'v_ic:-ru Penpla'y over-hlown 5.!-:':r:|Lij

cism of the entire ju|?11|;:1:-l| system of the “‘:’”“tﬁi which to them is tedious, expensive

nd unjust, what with the un-lslamic personal laws, rles of evidence, and lund

sanership that ane imposed upon them,

{3} Insufficiernt Rules of Pracedures and Foidence i the Shari’ah Courts, As
mandated by P.D, 1083, the EqumH.Fmﬂ' promulgated in September 1983 the
gpecial Rules of Procedure in ﬂ:“f Shar} ah Courts (Ijraat Al-Mahakim Al-Sh ari‘ah),
i intended to compromise or differenfiate the Islamic and the Philippine rules of
procedure and evidence in the Courts. Trials in the Shari’ah Courts have already
commenced but many rules on procedure remain ambipuous, il not conflicting,
in the Rules of Court and in the Special Rules of Procedure in the Shari'ah Courts,

Consider that in Rule 16, Section 1 of the Rules of Court, a motion to digmiss
within the time for pleading may be made on seven {7) grounds while in Seetion 13
of the Special Rules of Procedure in the Shari'ah Courts, such motion to dismiss
s disallowed, like the motions for extension of lime (o file an answer, and to
declare defendant in defaull which are, on the other hand, allowed by Rule II,
Section 7 and Rule 18, Section 1 of the Rules of Court, espectively, Ordinarily, no
problem on the conflict of these rules is encountered as it is undersiood that the
Special Rules are to be applied primarily and the regular Rules of Court suppletorily.
H_UL as soon as there are cases wherein a defendant would like to adduce evidence on
his behalf while not having filed his answer Lo the complaint within, or even aftor
the mﬂ]_ﬂmeﬂtﬂf}' period allowed by law, soon the disallowance of the mution for
teclaration of defendant in default becomes a problem for the judge. For it is not

clear j | ; ' | .
hi T in t.ilw_]a-a.r If the Court moty prapio can declar a defendant, who did not file
IS answer, in defgult,

Emncf;nﬂ{t:! a]Eﬂ thaf. tll'.IE.' hexst E'i"ide“ue a.;:"_:urd'i.]‘lﬁ to RBule 130 of the Rules of
Birvi gl mentary evidence. In Islamic law, however, the personal wnrcll of an
il infm 15 deemed worthier than an ahstract piece of documentary evidence,

OrmMatlon susceptible to alteration and [alsitication. Sehade or testimo-

nial eyig : :
S, Ehce s the hegt evidence held by Islam in Sura 1, verse 282 of the Haly

‘tio i
thyg- 16 of the Bpecial Rules of Procedure in the Shari’ah Courts provides

“Berti,
9 the mu:{r-' B4 Suppletory Rule in Civil Cases. — The Court shall adhere
Wilneyse, J’ur of Mustiim faw relating tor the number, status, or quality of
- tatala) ang evidence required to prove any fect Excepl as here-

¥ “'"-' I-{MJ x J ATV ITEE b
¢85 of Courl shall gpply in a suppletory i ;
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The Court seems hound to follow the Islamic rule on evidence and apply the
Rules of Court anly suppletorily when the issue is proof. But, as an inheritance o
sale involving real estate, one party mav have all the documentary evidence of
ownership according to Philippine laws but the good Muslims in the communig
may testify to the fact that the properry belongs to other party or parties. Here,
the laws on land ownership, if the property in guestion is a piece of land, will have
to be considered, which may be a direct opposition to the Islamic system. But then,
can the court pursuant to Section 16 of the Special Rules of Procedure apply the
Philippines laws on land ownership only suppletmﬂ}' to the lslamic modes and ey
dence of land ownership, vis-a-viz, land titles?

{6) Frablems of Appeal. The decision of the Shari’ah District Courts ame
final but appealable to the Supreme Court (Art. 145, Muslim Code). Considering
the lslamic law and the present composition of the Supreme LUourt, what capacity
or expertise has our Supreme Court to meview and decide cases appealed to i
involving questions of Islamie law?

Recommendations

On Problem 1. Nothing much can be done about it except to take the Philip-
pines as a Dar Al-Aman (Secular Terntory). 1015 not an Islamic state or Dar Al-Tslam,
As such, only the considered care of Islamic law can, al most, be it place, namely
the laws on persons and family relations, Muslims have to make the most of what
there 15

On Problem 2. It may be in order to consider lelamic commercial laws and
land ownership concepts and laws to be codified and ncluded in the present sub-
stantive aspect of the Shari‘ah in the Philippines.

On Problem 3. The Philippines is a secular and Christian country. The Shari’ah
will be applied only to Muslims. Article 3, paragraph (3) of the Code of Muslim
Personal Laws is quite explicit in this pegard:

{3} The provisions of this Code shall be applicable only to Muslims and
nothing herein shall be construed to operate to the prejudice of a non-
Muslim" (Underlining supplied)

Title 11, Chapter one of the same Code {which is on marrage) also provides:

“Article 13, Application. (1) The provisions of this title shall apply to
marrtage and divoree wherein hoth parties are Muslims, or when only the
male party = & Muslim and the marriage s solemnized in gecordance with
Musiim law on this Code in any part of the Philippines ™

(2) In case of marriage belween a Muslim and a non-Muslim solemnized
not in aceordance with Musiim .|'|;|.|'.e: or this Code, the Ciuil Code of the
Philippines shall apply. * O Underlining supplied)

Yol %1 Mo | Decenibet 1-.;:..‘"
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i - ions between g M.l
.. wnly in marriage relations betwee Uslim ang . ;
152 * ycan he brought to the jurisdictign & non-Muslim that a non.

i party ; i ! . S
?;jll'li iFn (act, even in marriage relations, only wheq .. m::;a:awh ;:jr ;eh:n%a]:ﬂan .
B

ed in accordance with If:lamu:dlmz.tt:":ﬂ E:fpeut of the SHari'sh that presiibes th
oenalties of stoning. by da-n - nfﬂg v 5 agains eximinal Lransgressors
wil) definitely be in the WOEE EEHE 0 O1F PRUIAK regional trial or municipal circuil
courts. If @ Muslim Emﬂm]ma‘; P aga;nsi, anybody, be it apainst s Muslim or a
Christian, that Muslim 15 triec in ”é'lf "WELIAr Courts acearding ta Philippine penal
laws. With more IE-IW-?“ that ’f.]t g ]1:'51?3'? thJ_ShDuld Conmit an offenss against
body, even apainst a Muslim, that Christian wij] pe tried according to Philippine

e and not according to Islamic law.

penal laws,

On Problem 4. On the Skeptical Attitude of Muslim Maros towards the Courts,
sime and effective information on the Shari'ah Court will find Iit;e Muslims running
i the Courls .

On Problem 5 The adoption amuong Muslims of the Islamic maodesz of land
ownership will engender clearer mles of evidence, The conflict on which is the best
evidenve documentary o testimonial will no longer arise. Some maope sunplamental
Rules of Procedure in the Shari'sh Courts will perfoct the system in the Shariah

Joirls,

On Problem B, The highest anthority of the State should seriously consider the
appointment of a Muslim member to the highest trbunal, the Supreme Court, pre-
ferably one who is also learned in Idamic law and jurisprudence to represent the
Shari'ah.
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